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' FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,DIC. 20463

July 19, 1979

Honorable' Toby Moffett
United States House of Represehtatlves
Washlngton, D.C. 20515 .

Re: Advisory Opxnlon Request .
1978-62 , 3

Dear Mr. Moffett: .
This.is ih response to your letter of August . 15, 1978,

as supplemented by your letter and .enclosures of November 3,.
1978, requesting an advisory. ‘opinion concerning’ application

. of the Federal Election Campaign Act of 1971, as  amended - = “.

(“"the Act“), to certaln act1v1t1es of Publlc Cltlzen, Inc.#

Your letter describes Publlc Cltlzen, Inc. " as a non-

_proflt, tax exempt corporation without stock or mémbers,

that is established to promote: and pub11c1ze issues of-
importance and interest to consumers. It engages in . lltlgatlon,
lobbying and education projects all of which are "limited to -
the advocacy of its views on specific- consumer issues." You
explain that the purpose behind Public Citizen is.to promote

-and publicize issues of importance and. interest to consumers. .....

According to your letter, Public Citizen, Inc. does not have”gg“ﬂr_
a PAC, does  not-endorse-any p#itisilar. candidate, dnd. does: maes
not advocate the electlon or defeat.of’any candldame. ;gﬁ;jﬁx_*

You further- state that Public Cltizen proposes to _
undertake .certain activities in order to draw,public.and. -
media attention to consumer issyes and. stlmulate dlscu551on
on those issues,. as well as 1nform the publlc of. various
positions regardlng consumer issues. Spec1f1cally, Congress Watch,
a division .of Public Citizen,. proposes to compile: and: dlstr;bute
to the public:a votlng chart coverang votes.of -all: Membexs EeLtE
of Congress on’ specific.issues of. 1nterest to- Pubtic Citizen
and compare their vote with Public Citizen® s posrtlonl to :
prepare and distribute profiles of twelve: Members of Congress .
involved in issues of interest to Public Cltlzen, and to - ,';n“*?*
distribute and: publicize results of a. quest;onnaire sent- to
Congressional and Senatorial" candldates regardlng consumer . 1ssues.
According to your letter none.of these: materials; :nexr the -pressi:

i et "Vl":



- -r o

I ;”'- contain any statement expressly advocating the election or

— - "TT aefeat of 'any..candidate. -The focus .of each activity is -

whe " " ‘Consumer issufs which apblic Citizen was established to
promote.n?In-your letterfyou ask (i)- whether or not the Act

- .. - ¥équires, Public Citizen "to,report any of..these activities

'“Tc_as 1ndependent political expenditures under.2 U.S.C.

1T 8434 (), and—cii) whether. the Act prohibitSrthese act1v1tes

it as corporate. expenditqreaF.under 2 U.S. G. S44&hhm” :

- .-l-\'-d-.\

: Your letter of November~3, 1978, w1th'enclosunes establishes

hat Public~Citizen)§ voting chart involves-you-among others:

: your votlng record as a, Member of the 95th-Céngress is

.presented ‘and, Publrc Citaqen*s chart was. distributed within

‘the 6th Congressionai District-of Connecticut: which you
B “.represent at a tiie when.you*were a candidate for re-election.:

However, the Commission has concluded that the facts presented

- +5.. . .in your request, as supplemgnted do- not indicate sufficiently

o,

.y “‘substantial. 1nvolvement.by you /(br others authorized by you).
o f'"n Public Citizen's described activities so as to permit you
I - request and receive. an advxsory opinion under 2:'U.S.C. |

“'"S437f Thée cited section.authorizes you, as either a holder
“of. elective.Federal office or: a. candidate for Federal office,
—to request-and receive anaadvusory opinion on a specific
. transaction or. activity. which opinion you may then act and
' ;-rrely upon Pin good,faithr w1thout being "subject to any

e j” .'sanétion] provided by"”the Act..: 2 U.S.C.  §437£(b);-also see
Bl " 117CFR 112.1,..112,5:.. ?his-“good faith" reliance protection
means that persons. requesting an opinion must establish some
gotential Jeopardy of committing a violation themselves in
“order” to’ satisfy the’ standing requirement.

r, Y

e On 1ts face your request states that you are asking for

an adVLsory opinion. concerning act1v1t1es of Public .Citizen

WEE R Heibgr of Congress, at the.request: Qf Public.Citizen
e N and sglely to. satisfy the.standing requirement of;.[2 U.S.C.
Aemy §437fJ .The cited. section: specifically limits: the class of

. poersons who may requesg and receive an. adv1sory opinion.

- Publiq Cltizen is not. w1thin the. enumerated class since it

~¥ .. 18.hot.a ¢andidate. for or a. holden,af elective Federal
office,_nor a. national committeergi_a political party, nor
- an acknowledged political :committee. You do.not set forth

any fac;s or make any other representation establishing a
basis~for the Commission .to conclude that by virtue of the a
-describeqﬁact1v1t1es of Public Citizen there is any possibility, -*
2 ROWeE Ver remote& .that you may.be in violation of the Act as
e tﬁe direct Fesyit /b6f Public Citizen's activity and thus . :
- could prbperly.obtain an advisory opinion concerning application

bk e of the Act or Commission regulations to you in that factual | 0
. 7Y iSTgituation.t A
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The issue of reporting obligatlons for Publlc Citizen

-under 2 U.S.C. §434(e) by virtue of the described activities

is not a matter in iwhich you could be ‘implicated based on

the facts as presetited since,~ by defxnltlon, reportlng

dutles under 5434(e) only attach to the person wlo makes

"contributiorns or independent expendltures expressly -advocating
the election or defeat of ‘& clearly identified candldate,
o other::than by contribution to -a’ polltlcal committee ‘Or T
| candidate, in an aggregate amount -in excess 6£f°$100 ‘during a

U calendar year...". 2 U.S. C._§434(e)(l), see also 2 U.S.C. _
§§431(p), 44la(a) (7) and Comimission regulatlons at 11 CFR - -
109 et seq. - By contrast, your reportlng obilgatlcns and/or
those ©f your principal campalgn commlttee arise under the .
Act and regulations with respect to’ contrlbut;cqs recelved
and expenditures made by you and/for- your comm;ttee. See 2
U.S.C. §§431(e), 43l(f) ‘and- 434. ; T wre

VIEW -

. Slmllarly, the appllcation of 2 U.S. C §44iBJto expendl-
: tures by Public-‘€itizen incident to its_ descrlbed adtiv1t1es
’ could only 1mp11cate you,  and thus glve 'you~ standing for an
. advisory opinion, if there was- some~1nd1catlon that those
T expenditures were contributions, in klnd to YOu as”a candidate
L or to your campaign committee. - Under 2 U ,S.C. 5441b(a) it
: is unlawful "for any candldate, polltlcal comM1ttee, or
i other person knowingly.‘to adcept or recelve“any contr;butlon
o i prohibited by [§441b(a)]."™ ' Your: request, as_ supplemented
AT ‘w:  does 'not disclose any facts wh;ch present a ' basis fof" concluding
' ST that any of Public Citizen's'described-activities and their
financing would constitute prohibited contrlbutlons to. you
under 2 U.S.C. §441b. See Adv1sory 0p1nlons 1978 1§ and

m 1978-52, cop:.es enclosed.

s oA Thé Commission’ apprec1ates the- dlfficulty faced by

N . _organizations.like Public’ €itizen and’ othe;s th though
R subgect to penaltles under the” Act are nbt’ iermitte& to

e - receive .advisory” oplnlons because they’are pot bne Of the

e perséns- effumerated in~-2° U5 Si¢C. §437F;- nevertheless the

e Commissiof” is bound“by the ciear- languagé ‘o the statnte.
e " The Commission®h&s" recommended to the eongress that“§437f be

amended to alilow any'person subject to the Act to requst an
adv1sory oplnlon.? FEC Annual Repest 1978 page 44
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